
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS, ) CLERK’S OFFICE

Complainant, ) DEC 2 82004

) PCB05-66 STATE OF ILUNOISPollui~onControl Board

PETCOPETROLEUM CORPORATION, )
an IndianaCorporation, )

)
Respondent. )

MOTION TO DISMISS COMPLAINT

NOW COMESRespondent,PETCOPETROLEUM CORPORATION,(“Petco”),by and

throughits attorneys,Sorling,Northrup,Hanna,CullenandCochran,Ltd., CharlesJ. Northrupand

JamesG.Fahey,ofcounsel,andpursuantto 35 Ill.Adm. CodeSections101.500and101.506,hereby

movesto dismisstheComplaintfiledin thismatterfor thereasonssetforthhelaw.In support,Petco

states:

I. PROCEDURAL BACKGROUND

1. On or aboutOctober13, 2004,thePeopleof theStateof Illinois (“Complainant”),

filed this six count complaintagainstPetco. Thefirst two Countsrelateto aMay24, 2004,release

of approximately50 barrelsof saltwaterfrom apipelineassociatedwith Petco’soil production

operationin FayetteCounty,Illinois (SeeCompl.,CountI,par. 14). CountI alleges“waterpollution

violations” andCountII alleges“water quality violations.” The secondtwo Countsrelateto an

August 21,2004,releaseofapproximately200 barrelsof saltwaterfrom anotherPetcopipelinein
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FayetteCounty. Tracking the form of the first two Counts,Count III alleges“water pollution

violations” and Count IV alleges“water quality violations.” The final two countsrelateto an

October4, 2004, releaseof approximately300 barrelsof saltwaterfrom anotherFayetteCounty

Petcofacility. CountV alleges“water pollution violations” andcountVI alleges“water quality

violations.”

2. Since October 13, 2004, the Complainantwas unableto serve Petcowith the

Complaint. Onor aboutNovember29,2004, counselfor Petcoagreedto acceptserviceon behalf

of Petco. Forpurposesoftime computations,November29, 2004, wasidentifiedasthedateof

serviceof theComplaint.

II. ARGUMENT

A. Section12(d) of the Act - Water Pollution Hazard

3. Counts I, III and V all contain an allegation that provides: “By depositing

contaminantsuponthelandin suchaplaceandmannerasto createawaterpollution hazard,Petco

hasviolatedSection12(d)oftheAct, 415ILCS 5/12(d) (2002).” (SeeCompi.,CountsI, III andV,

par. 17). CountsI, III andV alsoall containanallegationthatprovides:“By causingorallowing the

dischargeofsaltwaterinto “waters”oftheState,theRespondenthascausedwaterpollution in the

Stateof Illinois, and therebyviolatedSection 12(a) of the Act, 415 ILCS 5/12(a) (2002).” (See

Compl.,CountI, par. 20, CountIII, par. 21 andCountV, par.21.) Theinclusionofmorethanone

causeofaction(in this caseallegationsofstatutoryviolation)within asinglecountis improper,and

assuchtheComplaintmustbe dismissed.735 ILCS 5/2-603(a);735 ILCS 5/2-613(a).
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4. While notexpresslyapplicableto Boardproceedings,provisionsoftheCodeofCivil

Proceduremaybe usedasguidanceby theBoard. 35 I1l.Adm. Code101.100(b).Relevantto this

caseareCodeofCivil Proceduresections2-603(b)and2-613(a). Section2-603providesthat“each

separatecauseof actionuponwhich a separaterecoverymightbehadshall bestatedin a separate

count...” 735 ILCS 5/2-603(a). Similarly, Codesection2-613 providesthat “Partiesmaypleadas

manycausesofaction...astheymayhave,andeachshallbe separatelydesignatedandnumbered...”

735 ILCS 5/2-613(a).

5. In Complainant’sComplaint,allegationsof waterpollution hazardandwater

pollution areseparateand distinctviolationsundertheAct. Accordingly,theyshould,asrequired

by the Code of Civil Procedure,be separatelynumberedand designated. Such specificity is

appropriatefor clarity, organizationandthemarshalingoflegal andfactual argumentsthat will be

useda guidethroughouttheremainderof thetrial. Perhapsmoreimportantly, thecombinationof

multiple allegationsandfactsin a singlecountrequiresarespondentto guesswhat factsmightbe

applicableto thedifferentallegationsandmayallowacomplainantto beintentionallyvague. The

resultis that such“blended”allegationsandfactsimpedestheability of arespondentto preparean

adequatedefense.Suchacomplaintis specificallyprohibitedby Boardrules. (See35 Ill .Adm Code

103.204(c)(2)(”Thecomplaint must adviserespondentsof the extentand natureof the alleged

violationsto reasonablyallowpreparationof adefense...”)

6. In additionto thispleadingdefect,anycauseofactionallegingviolationsofa“water

pollutionhazard”shouldbedismissedasinsufficientin law. (See735 ILCS 5/2-615(a). According

to theComplaint,thethreereleasesatissueall resultedinanimpactto watersoftheStateand“water

pollution.” Becausean allegationof “waterpollutionhazard” reflectsanactivity that hasnotyet

ripenedinto “waterpollution,” whensuchan activity hasallegedlyripenedinto “waterpollution”

any “waterpollution hazard”allegationbecomesmoot. Accordingly, dual allegationsof “water
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pollution” and “water pollution hazard,” as pleadin this Complaint, cannotco-existand the

Complaintmustbedismissed.

7. As noted,theComplainanthasallegedthat the threereleasesat issuehaveresulted

in both “waterpollution” and“waterpollution hazards.”Theprohibitionagainst“waterpollution

hazards”is:

No personshall depositany contaminantupon the land in sucha
placeandmannerso asto createawaterpollution hazard.415 ILCS
5/12(d)(2002).

While theAct doesnot definewhata“waterpollutionhazard”is, severalcourtshaveaddressedthe

issue. A waterpollution hazardmustata minimumsatisfytheelementsof“waterpollution,” but

alsothatit meansactivity thathasnotyetripenedinto suchaviolation. Tn-CountyLandfill Co. v.

Illinois PollutionControlBoard,41 Il1.App.3d249, 353N.E.2d316,324 (2ndDist. 1 976)(”If 12(d)

referringto waterpollution hazardis not to berenderedsuperfluous,it mustbeconstruedto refer

to conductnot yetamountingto aviolation of 12(a)”). Underthis caselaw, andaplain readingof

theAct, a“waterpollutionhazard”violationis aviolationthatdoesnotbecomea“waterpollution”

violation. In this case,it is allegedthat the waterpollution hazardsdid turn into waterpollution.

Accordingly, andasplead,allegationsof a“water pollution hazard”cannotstand.

8. TheComplainantis essentiallyattemptingto imposetwo violationsforoneact.The

oneactatissuebeingtheallegedreleaseof saltwaterinto watersoftheState.Not only doesit defy

common sensethat a potential violator could be sanctionedfor the final act as well as the

intermediatestepsleadingup to it, butsuchdualviolations havebeenrecognizedasimproperin

otherareasof law. In Peoplev. King, theIllinois SupremeCourtheldthatit is (1) improperto carve

morethanoneoffensefrom thesameactand(2) thatwhentherearemultiple acts,it is improperto

convictadefendantofbothanoffenseandalesserincludedoffense.Peot,lev. Priest,297Ill.App.3d

797, 232 Ill. Dec. 385, 388, 698 N.E.2d223, 226 (4th Dist. 1998)citing Peoplev. King, 66 Ill.2d
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551, 566, 6 Il1.Dec. 891 (1977). The“lesserincludedoffense”aspectoftheKing casehasbeen

appliedin civil administrativeactions. SeeKinterv. BoardofFireandPoliceCommissioners,194

Il1.App.3d 126, 141 Ill.Dec. 80, 550 N.E.2d1126, 1128(1stDist. 1990). Underthefirst prongof

whathasbecomeknownasthe“King Doctrine,” thereis no disputethatthethreeallegedactsof

“waterpollutionhazard”arethesamespecificactsallegedas“waterpollution.” Theyarepleadin

thesamecountswith thesamefacts.With respectto thesecondprongofthe“King Doctrine,” even

if thereweremultiple acts,thoseactsconstitutea“lesserincludedoffense.” A lesseroffenseis

definedas an“offensethat doesnothaveany elementnot includedin thegreateroffense.” Priest,

297Ill.App.3d at804,232I1l.Dec.at389,698N.E.2dat227,citing Peoplev. Jones,149Ill.2d 288,

292-93,172 Ill.Dec. 401 (1992). This definitionis clearlysatisfiedby theallegationsin this case,

especiallyin thatthetwo “offenses”arepleadin thesamecounts. Accordingly,the Complaintas

currentlydraftedcannotstand.

B. Section12(a) ofthe Act - Water Pollution

9. TheComplaintalsoallegesviolationsof Section12(a) ofthe Act relatedto “water

pollution”. Theseallegations,asreferencedabove,areincludedalongwith “waterpollutionhazard”

allegationsin CountsI, III andV, butarealsoallegedin CountsII, IV andVI. CountsII, IV andVI

arestyledas“WaterQualityViolations” andrelateto thesamethreeincidentsreferencedin Counts

I, III andV. As allegedby theComplainant,these“WaterQualityViolations” constituteviolations

of Section 12(a) of the Act. The basis of these“Water Quality Violations” are two distinct

regulatoryprovisions. Thefirst referencedregulatoryprovision(s)relatesto aprohibitionagainst

causing“offensiveconditions.” To supporttheseallegations,theComplainantrefersto anumber

ofcharacteristicsincludingbottomdeposits,visible oil, discolorationand turbidity. (SeeCompl.,

CountII, par.21,CountIV, par. 20, CountVI, par. 20). Thesecondreferencedregulatoryprovision

relatesto the exceedancesof the generalusewater quality standardfor chlorides. (SeeCompi.,
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CountII, par.22,CountIV, par. 21, CountVI, par.21). Theseallegationsarepoorlypleadandfail

to meettheBoard’scomplaintrequirementsas set out in 35 Ill.Adm. Code 101.103(c). For the

specificreasonssetforth below, theComplaintin this mattermustbe dismissed.

10. CountsII, IV andVI appearsimply to be duplicativeof CountsI, III andV to the

extentthattheyall allegeviolationsof Section12(a)oftheAct. Theallegationscontainedin Counts

II, IV andVI merelyappearto bethesameallegationspleadwith greaterregulatoryspecificity. This

blendingofallegationswith respecttoviolations,followedby whatappearsto be nothingmorethan

arecast,albeitmorespecific,ofthesameallegedviolationsfails to providePetcowith areasonable

opportunityto defenditselfasrequiredby Boardregulations. 35 Il1.Adm. Code103.204(c)(2).

11. Section103.204(c)oftheBoard’sproceduralrulesrequireanumberofspecificfacts

to be allegedin a complaint. In part, Section103.204(c)requires:

Thedates,location,events,nature,extent,duration,andstrengthof
dischargesor emissionsand consequencesallegedto constitute
violations of theAct andregulations.35 Ill.Adm. Code103.204(c).

TheComplaintdraftedin thiscase,however,lacksanumberofthesefacts.Nothingis includedwith

respectto extent,durationor strengthof the allegedreleases.Petcois entitled, by the express

languageof Rule 103.204,to know atthis earlystagethe full allegationsagainstit, including the

extent,durationandstrengthof theallegedreleases,whichPetcoassertswould havebeenminor.

Without suchaccurate,specificandrequiredpleading,arespondentmaynot be fully appraisedof

a Complainant’sallegationsor thebestmannerin which to mountadefense. In addition, sucha

briefpleadingmayprovidetheBoardandthepublic withanimproperandinaccurateperceptionof

the allegedviolator. Perhapsmore fatal to Complainant’sComplaintis that it containsno facts

relatedtothe“consequences”oftheallegedviolations. The“consequences”oftheallegedviolations

in thiscaseareimportantbecausetheyframeaportionoftheburdenthat theComplainantmustbear
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with respectto allegationsof waterpollution aswell aspenaltyissuesunderSection42 oftheAct.

Theabsenceofany suchfactorsrequirestheBoardto dismissthis Complaint.

WHEREFORE,RespondentPetcoPetroleumCorp.,respectfullyrequeststhatforthereasons

• statedabovetheBoarddismisstheComplaintfiled in this matter,or for any suchotherrelief the

Boarddeemsproper.

Respectfullysubmitted

PETCOPETROLEUMCORPORATION,Respondent

By ~~orneys

Sorling,Northrup,Hanna, ____

Cullen& Cochran,Ltd.
CharlesJ. Northrup,and
JamesG. FaheyofCounsel
Suite800 Illinois Building
P.O. Box 5131
Springfield, IL 62705
Telephone: 217.544.1144
Fax: 217.522.3173
E-Mail: cjnorthrup~sorlinglaw.com
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PROOF OF SERVICE

The undersignedherebycertifies that an original and ten (10) copiesof the foregoing
documentwereservedby FederalExpressto:

Ms. DorothyGunn,Clerk
PollutionControl Board
100 WestRandolphStreet,Suite 11-500
Chicago,IL 60601

andonecopy to:

Ms. Carol Webb
Hearing Office
Illinois PollutionControlBoard
1021 NorthGrandAve. East
PostOfficeBox 19276
Springfield, IL 62794-9274

Mr. Tom Davis
Illinois AttorneyGeneral’sOffice
EnvironmentalDivision
500 SouthSecondStreet
Springfield, IL 62706

and by depositing samein the United States
December,2004, with postagefully prepaid.

mail in Springfield, Illinois, on the-2~t day of
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